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UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

MORELOCK ENTERPRISES, Civil No. 3:04-cv-00583-PA 

Plaintiff, 
CLASS'S REPLY IN SUPPORT OF MOTION 

WEYERHAEUSER CO. FOR AWARD OF CLASS REPRESENTATIVE 
INCENTIVE FEE 

Defendant. 

Weyerhaeuser does not dispute that the Court has discretion to award the requested class 

representative incentive fee to Morelock Enterprises, Inc. We reply as follows to the specific points 

raised in Weyerhaeuser's response: 

1. Weyerhaeuser argues that the lack of notice to class members of this incentive fee 

request is justification to deny the request altogether. However, under Fed. R. Civ. P. 23(h), class 
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members should be given notice of any application for attorneys' fees and non-taxable costs by class 

counsel "in a reasonable manner." Sending class members notice following the close of briefing 

affords them the full arguments of both sides on the issues relevant to their consideration. We 

therefore propose that the notice attached as Exhibit A be sent to class members within ten days after 

the Court approves the wording of the notice. We have already provided a draft of this notice to 

opposing counsel. It is contemplated that the Court would defer its decision on the instant motion 

until after the expiration of the comment period. 

2. Any Class Representative Incentive Fee will be awarded to Morelock Enterprises, 

Inc., the class representative in this case. The same holds for any damage award to Morelock 

Enterprises, which may ultimately be available to the company's creditors. Scott Morelock is the 

president of Morelock Enterprises, Inc. Realistically, the only way that Morelock Enterprises, Inc. 

could be involved in this case to recover damages for its creditors is through the efforts of Scott 

Morelock. Morewood Products is not making a claim for lost profits. Rather, the fact that Mr. 

Morelock took time away from Morewood Products to attend trial and that Morewood Products has 

lost profits as a result is surely something that the Court can consider in determining whether 

Morelock Enterprises, through the efforts of its president, has earned an incentive award. 

3. Weyerhaeuser objects that Mr. Morelock would obtain the equivalent of $300 per 

hour if the requested award is granted, and points out that this is greater than the 7Sth percentile 

billing rate of attorneys in Portland. However, that is the non-contingent rate for attorneys in 

Portland. Mr. Morelock's award, by contrast, was and is entirely contingent on many factors -not 

only on the Class winning at trial after more than four years of litigation and prevailing on appeal 
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but on the Court approving the award. Thus, non-contingent attorney rates are not an appropriate 

comparison. 

4. Weyerhaeuser asks the Court to "consider whether an incentive award was required 

to induce a plaintiff to bring suit in this case where Class counsel expects the average Class member 

to recover over $150,000." Weyer. Opp. at 3. First, as Mr. Morelock stated in his deposition, there 

was no way for a class member to know how much he stood to gain from a class action until ajer  

the case was filed, Weyerhaeuser produced its financial data, and the Class's economic experts 

analyzed it. Indeed, until the damage period was expanded to account for trial delays occasioned by 

Weyerhaeuser's appeal to the Supreme Court in the Ross-Simmons case, the Class's damage claims 

were approximately half of the eventual damages awarded by the jury. Class members could not be 

expected to be able to map out all those events to determine their likely damage award as the basis 

for a decision to file suit against the largest supplier in the relevant market. 

Second, Weyerhaeuser is a monopolist and most purchasers who depend on it for supplies 

would be very reluctant to antagonize it by bringing a lawsuit. The more purchases a customer had 

made from Weyerhaeuser (and, therefore, the more it stood to gain in damages), the more dependent 

that customer was on Weyerhaeuser. For example, Richard McMurtrie testified that if Weyerhaeuser 

cut him off, he would go out of business. Trial Tr. 506:2-5. It is therefore very questionable whether 

any other class member would have come forward if Mr. Morelock had not. 

5. Weyerhaeuser also misunderstands Mr. Morelock's billing of time. Oppos. at 3 

(noting a time entry for Morelock of 24 hours relating to the first mediation in this case). Mr. 

Morelock kept track of his time spent in this matter without any expectation that Weyerhaeuser 
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would be required to compensate him for the precise amount of time spent on specific tasks. Rather, 

his time records were maintained to demonstrate the level of commitment he made on Morelock 

Enterprises' and the Class' behalf. When he attended what was scheduled to be a two-day 

mediation on behalf of the Class, he made the commitment to be engaged in that process full-time 

and he was away from his family and other business for that period. The same is true for the second 

mediation in CaliforniainDecember of 2007 (which required acommitment of two days with follow 

up responsibilities). The Court's task is to take into account the broader picture of Moreloclc 

Enterprises' service to the Class, not Weyerhaeuser's "green eye shade" approach, viewing Mr. 

Morelock's time entries as an invoice. 

6 .  Finally, Weyerhaeuser omits several important facts in assessing whether its serving 

Mr. Morelock at his home was "harassment." First, Mr. Cooper's Affidavit mentions for the first 

time a telephone call to Steve Crew, Class Counsel in Portland, purportedly providing notice to 

"local counsel" that Weyerhaeuser intended to subpoena Mr. Morelock (although it is not clear 

whether such notice alerted Mr. Crew that the subpoena would be served on Mr. Moreloclc at his 

home). Affidavit of George J. Cooper in Support of Memorandum of Law in Opposition to Class 

Counsel's Motion for Award of Class Representative Fee to Morelock Enterprises ("Cooper Class 

Rep. Award Decl.") at 3. Of course, Weyerhaeuser was aware at the time that Morelock Enterprises 

Inc.'s counsel in Bend, OR, Karnopp Petersen, was the counsel with the most knowledge of Mr. 

Morelock's affiliation with Morelock Enterprises, Inc. and any confusion it had in that regard could 

have been cleared up with a simple telephone call to Bill Buchanan or another lawyer at that firm. 

Second, Weyerhaeuser completely ignores the issue of its improper dealings with Mr. 

CLASS'S REPLY IN SUPPORT OF MOTION 
FOR AWARD OF CLASS REPRESENTATIVE 
INCENTIVE FEE - Page 4 

Berry & Leffwicl~ 

1717 Penna. Ave., NW Suite 450 

Washington, DC 20006-1809 



Morelock's creditors at the same time it was serving Mr. Morelock personally with a subpoena 

directed to a pasty. Weyerhaeuser not only improperly served a Rule 45 subpoena on a party, but 

also surreptitiously sought highly invasive financial information about Morelock Enterprises, Inc. 

and the Morelock family by sending subpoenas to Morelock's bank creditors (business and personal) 

without proper notice to either Morelock Enterprises, Mr. Morelock, or their counsel. See Motion 

to Quash Rule 45 Subpoenas (filed 10122104) (DN 54); Order Granting Motions to Quash (entered 

10125104) (DN 57). These matters are highly germane to the issue of how much intimidation and 

harassment Morelock Enterprises, Inc.'s president perceived in the process of representing this Class, 

and whether those perceptions were warranted. 
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